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Hanks v. Lyons and Others.* 

Virginia Court of Appeals : At Wytheville. 

(August 1, 1895.) 

1. Notice for Judgment under Section 3211 of Code — To what day of term 
may be given. A notice of a motion for a judgment for money under section 
3211 of the Code need not be given to the first day of the term of the court, 
but may be given to any day of the term, provided only the notice is served 
at least fifteen days before the day on which judgment is to be asked, and is 
filed in the clerk's office ten days before the terra begins. 

Writ of error to a judgment of the Circut Court of Pulaski county, 
rendered March 25, 1894, in a proceeding by motion wherein the 
plaintiff in error was the plaintiff, and the defendants in error were the 
defendants. Reversed. 

The opinion states the case. 

Walker & Caldwell for the plaintiff in error. 

/. H. Larew for the defendants in error. 

Riely, J., delivered the opinion of the court. 

Section 3211 of the "Code of Virginia" is as follows : " Any per- 
son entitled to recover money by action on any contract may, on mo- 
tion before any court which would have jurisdiction in an action, 
otherwise than under section thirty-two hundred and fifteen, obtain 
judgment for such money after fifteen days' notice, which notice shall 
be returned to the clerk's office of such court ten days before the com- 
mencement of the term. A motion under this section, which is dock- 
eted under section thirty -three hundred and seventy-eight, shall not be 
discontinued by reason of no order of continuance being entered in it 
from one day to another, or from term to term. This section shall not 
be construed as intended to affect the remedy by motion given by the 
preceding section." 

The plaintiff in error proceeded under this section in the court below 
to obtain judgment upon a contract against the defendants in error. 
The term of the court commenced on March 19, 1894, and the notice 
was given — not to the first but to the sixth day of the term. It was 
served on the defendants on March 7, 1894, and returned to the clerk's 
office of the couit on the same day. It thus clearly appears that the 

* Reported by MP. Bnrks, State Reporter. 
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notice was served on the defendants more than fifteen days before the 
day on which the motion for the judgment was to be made, and was 
returned to the clerk's office of the court more than ten days before 
the term of the court commenced. The notice was duly placed by 
the clerk on the docket, as required by section 3378, among the mo- 
tions and actions matured for the docket at that term of the court. 
On the day of the term of the court, to which the notice was given, 
the defendants moved the court to quash the notice and strike the case 
from the docket, which motion was sustained by the court. To this 
judgment a writ of error was awarded by this court. 

The ground upon which the defendants based their motion was that 
the notice was not served fifteen days before the term of the court com- 
menced, it being contended that the notice must not only have been 
in a condition to be docketed at that term, but also so matured that 
judgment might be given on the first day of the term. 

It is to be observed, that the statute authorizes the court to render 
judgment on motion after fifteen days' notice, which notice shall be 
returned to the clerk's office of the court ten days before the commence- 
ment of the term. The statute does not specify that the notice must 
be served fifteen days before the commencement of the term, nor that 
it must be given to the first day of the term. If this was the inten- 
tion of the Legislature, it would have been easy to say so. If it 
intended that the notice should be matured for judgment as well as for 
the docket before the term, it would have been easy so to declare. But 
no such intention is expressed in the statute, nor does it contain any- 
thing from which such intention can be inferred. The plaintiff in the 
notice complied literally with the provisions of the statute, and was 
entitled under his notice to move the court on the sixth day of the term 
for judgment against the defendants. The court plainly erred in quash- 
ing the notice and striking the case from the docket. 

The case of Hale v. Chamberlain, 13 Gratt. 658, which was relied 
on by counsel for defendants in error, does not sustain his contention. 
In that case, the court held that the notice could not be matured during 
the term, but that it "must be in a condition to be docketed before the 
term to authorize the court to give judgment at that term." 13 Gratt. 
663. It is plain from the reasoning of Judge Allen, who delivered the 
opinion of the court, that it did not mean that the notice must be so 
matured before the term as that judgment could be given on the first 
day of the term, but simply that it must be matured for the docket 
before the term by being served and returned within the time prescribed. 
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Section 3378 of the Code, which is the same as when the case of 
Hah v. Chamberlain, mtpra, was decided, directs that before every 
term of a circuit court, and before every term of a corporation court 
designated for the trial of civil cases in which juries are required, the 
clerk shall make out a docket of the following cases pending, to-wit : 
First, cases of the Commonwealth ; second, motions and actions in the 
order in which the notices of the motions were filed, or in which the 
proceedings at rules terminated, docketing together as new cases those 
not on the docket at the previous term. 

The clerk, as is seen, is required to make out the docket before the 
term; and a notice like the one in question, in order that it may be 
heard at that term, must be in condition to be docketed before the 
term. In the case of Hale v. Chamberlain, supra, the notice was not 
only not returned before the term, but was not even served until after 
the term began. It could not therefore be put On the docket at that 
term, and the court necessarily held that it could not be heard at that 
term; but in the case at bar, the notice had been served and returned 
and filed by the clerk on March 7, 1894, which was more than ten 
days before the commencement of the term. It was, therefore, in a 
condition to be docketed before the term, and, when docketed, it was 
a case pending in the court for a hearing on the day to which the 
notice was given. The two cases are wholly unlike, and the principle 
of that decision cannot govern this case. 

For the foregoing reasons, the judgment of the circuit court must be 
reversed, and the said notice of the plaintiff in error reinstated on the 
docket for trial. Reversed. 

BY THE EDITOR. — The same gross error committed by the court below in 
quashing the notice has been committed by some other circuit courts, as we hear. 
The decision, therefore, of the Court of Appeals is timely. 

The statutory proceeding by motion for the recovery of money due by contract 
is of great convenience and utility. It is a most salutary reform. Much of the 
formality of technical common law pleading is dispensed with and justice is ad- 
ministered more speedily and with less chance of miscarriage. It is not surprising, 
therefore, that in plain cases the summary remedy by motion has almost super- 
seded the common law forms of action for the recovery of debts. 

The notice in this proceeding takes the place of both writ and declaration in 
common law actions, and great liberality is allowed as to form. It is sufficient if 
it informs the defendant, in substance, of the plaintiff's claim upon which he will 
ask for judgment " The rule governing notices is, that they are presumed to be 
the acts of the parties and not of lawyers. They are viewed with great indulgence 
by the courts ; and if the terms of the notice be general, the court will construe 
it favorably, and apply it according to the truth of the case, so far as the notice 
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will admit of such application. If it be such tluU the defendant cannot mistake the 
object of the notice, it mill be sufficient." Staples, J., speaking for the court in Board 
of Supervisors v. Dunn,' 27 Grratt. on p. 612, citing Graves v. Webb, 1 Call, 443 ; 
Seguine ». Auditor, 4 Munf. 398 ; Steptoe v. Auditor, 3 Band. 221. 

It is plainly implied, however, that the notice under section 3211 of the Code 
shall be in writing, as otherwise it could not be served, returned, filed, and dock- 
eted, as required. 

While great indulgence is allowed to the defendant in the way of pleading, as 
to the plaintiff in respect to the notice, yet, if he desires a jury, an " issue of fact " 
must first be made up to be thus tried. He can do this by pleading formally 
according to the course of the common law, which he is allowed to do, or in- 
formally by stating in writing the grounds of his defence, treated as a plea or pleas, 
to which the plaintiff may reply with like informality. In either case, however, 
an issue must be made up in some way on the record, in order to have a trial by 
jury. Preston r. Satem Imp. Co., Post, p. 447. 

Nor can plaintiff or defendant ever be taken by surprise, if the provisions of 
section 3249 of the Code are availed of. Nothing could be less technical or formal. 

In the same line of reform is section 3212 of the Code, which allows the mo- 
tion to be made " severally against each [of the defendants liable, including per- 
sonal representatives], or jointly against all, or jointly against any intermediate num- 
ber," with a proviso, that "judgment against such personal representative shall, 
in all cases, be several." With the exception of the proviso to the extent stated, 
the section is the same as the corresponding section of the Code of 1849. 



Wood v. Walker, Trustee, and Others.* 

Virginia Court of Appeals : At Wytheville. 

(July 25, 1895.) 

1 . Chancery Practice — BUI for specific performance — allegations — tender of deed. 
A bill filed by a vendor of real estate against his vendee, to enforce specific 
execution of the contract for sale, which does not tender a deed of convey- 
ance, and which does not allege the ability and willingness of the vendor to 
convey a sufficient title, is bad on demurrer. Such bill should allege the 
facts constituting performance on the part of the vendor, and a sufficient deed 
of conveyance should be tendered with the bill. 

Appeal from a decree of the Circuit Court of Wythe County, ren- 
dered March 19, 1892, in a suit in chancery wherein the appellees 
were the complainants and the appellant was the defendant. 

Reversed. 

The charges and statements of the bill are fully set forth in the 

•Reported by II. P. Burke, State Reporter. 



